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This civil pera lty proceed ing arises urder the Federn I M ire Sfety and Hea kh A ct of
177,30 USC. " 801et seq. (1988) ("M ire Act" or "Act"). k preserts the issies of whether
Joy Techrologies Irt. - Coal Field Operations ("Joy") s an independent contra ctor- opera tor
w ithin the n eaniny of section 3(d) of the M ine A ct, 30 USC. " 802(d),' ard, if so, whether
it was liablk for a vioktion of 30 CFR. " 48287 Conn #sion A dn inistrative Law Judge
Gary Mélick concluded that Joy was an operator under the Mine Act and that it was liable for the

1 Section 3(d) of the M ire A ¢t provides:

"operator' n ears ary owrer, kessee, or other person who
operates, cortrok, or supervises a coa | or other n ire or ary inde
pendent contra ctor perfom i) Services or corstruction at such
n ref]

30 USC. * 802(d).

? Section 48.28(a), which implements the refresher training requirement of section 115(a)
of the Mine Act, 30 U.S.C. * 825(a), provides: "Each miner shall receive a minimum of 8 hours
of annual refresher training as prescribed in this section.” Section 115(a) of the Mine Act
providesin part: "al miners shall receive no less than eight hours of refresher training no less
frequently than once each 12 months. . . ." 30 U.S.C. " 825(a).



violation. 15 FMSHRC 2147 (October 1993) (ALJ). The Commission granted Joy's petition for
discretionary review. For the reasonsthat follow, we affirm the judge's decision.

Factual and Procedural Background

Joy manufactures, sells and services mining equipment, and has provided equipment to
Somerset Mining Company for use at its Sanborn Creek Mine, anurdergrourd coaln ire. 15
FM SHRC at 2247. Joy en ploys service represertatives who, after an equ ipn ent s ke, provide
follow-up services to custon ers. H.at 2147-48; Tr. 13.

D bson M cElharon is the Joy service represertative for the Sirvorn Creek M ire. 15
FM SHRC at 2148. His resporsibilities include assuring that equ ipn ent is delivered iIn proper
cordtion, advising ard assistiry inassen bly ard repars, ard procu rirg recessary parts. H.at
2147-48; Tr. 13- 14, 34-35, 43-44. He "troubleshoots’ when problen s arise with Joy
equipn ent. 15 AV SHRC at 2148; Tr. 13. M cElha nron perform s services both on the sirface
and urdergrourd. Tr. 36; Sip. 10; BEx M-2. Consistent with Joy's policy, McElhannons
service calls at Sanborn Creek Mine continued after the warranties on Joy equipment expired. 15
FMSHRC at 2148; Tr. 46.

Service reports fikd by M cElharon show that, durirng the 2 2 n onth period fron
Jaruary 24 through April 7, 1992, he visited the n ire onat least fou r occasions, twice for
two-day periods, for a total of six days. 15 FM SHRC at 2148-50. McElhannon also visited
the mine on other occasions but did not prepare areport. Id. at 2148.

Durirg his visit onMarch 2 ard 3, M cElharon assisted in the unloading of two new
shuttle cars. H.at 2249. He checked the cars to ersure that they were in work iy cordition,
provided technia I assistance In dentifying a problen with one of the cars, ard obta ired a
rephcen ent part. H.

On April 6, 1992, he visited the mine to oversee the unloading and assembly of a new Joy
continuous miner and to ensure that it worked properly when assembled. H. at 2149-50; Tr. 31-
32. After unloading, the miner was taken in sections to the maintenance shop; assembly of the
miner began on April 7. 15 FMSHRC at 2150. While assisting in the assembly, McElhannon
operated the remote control to move the mining machine so that the maintenance workers could
insert pins. 1d.

That same day, Inspector Larry Ramey from the Department of Labor's Mine Safety and
Health Administration ("MSHA") arrived in the shop to continue his inspection of the mine. Tr.
62-63; 15 FMSHRC at 2150. At that time, the maintenance workers were having some difficulty
with the equipment=s hydraulic system. Tr. 64-65, 106-07. Ramey observed McElhannon at the
remote controls, raising and lowering the cutter head. Tr. 64-65. A coa miner was standing in
front of the head while it was being raised and lowered. 15 FMSHRC at 2150; Tr. 63-65. Ramey
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believed that the equipment operator was endangering the safety of that miner; the inspector was
primarily concerned that the head could become energized and strike the employee, causing his
death. Tr. 63-64. Ramey determined that McElhannon had not received refresher training within
the preceding year and issued Order No. 3581501, which required the withdrawal of McElhannon
from the mine pursuant to section 104(g)(1) of the Mine Act,® 30 U.S.C. * 814(g)(1). 15
FMSHRC at 2148; Tr. 66, 71; Ex. M-3.

Follow iy an evidentiary heariry, the judge corclided that Joy was an independent
cortra ctor-operator subject to lability urder the M ire Act. 15 FM SHRC at 2150-52. He
based his detem iration on JoyS perfom ance of "cortinu i) services IN connection with . . .
cortracts of s ke H.at 2151 The judge ako fourd that "JoyS represertative was . . .
perform 1y Im ited but recessary services at the SrbornCreek Mire . ... K. Relyin on
section 3(d) of the A ct, on Otis Elevator Co. v. Secretary of Labor, 921 F2d 285 (D C. Cir.
1990), ard on the Con n ssionS decisions in Bi k Trarsportation Servicss, Irt, 13 FM SHRC
BS54 (Spten ber 1991), ard Lary Brothers, Irt., 14 FM SHRC 413 ( Spten ber 1991), the
judge corcluded that, because Joy was providiny esserti I services closely rekted to the
extraction process, Joy§ preserce at Sirborn Creek M ire was sufficient to n ake Joy an
operator w ithin the n eaniry of Section 3(d) of the Act. 15 FM SHRC at 2151 52.

¥ Section 104(g)( 1) of the M ire A ¢t provides in part:

If ...the Scretary .. .shall fird en ployed at a . ..
nire a n irer who has not received the requ isite safety tra iniry
as detern ired urder section 115 of this A ct, the Scretary . . .
shall ssue anorder urder this section which deckres sich n irer
to be a2 hazard to him self and to others, ard requ iriry that such
nirer be nnedietely withdrnwn fran the .. .n ire, ard be
prohibited fron entering such n e urtil . . . the Scretary
detern ires that such n irer has received the tra ininy requ ired by
section 115 of this A ct.



The judge ako fourd that, because M cElhanron had rot received anua | refresher
tra iniry, Joy had viokted section 4828(a). H.at 2152. He corcluded that the vioktion was
rot sgnificant ard substartie lard assessed a civil pers lty of $100. K.



]
D msposition

A . Whether Joy k an Inlepadent Contra ctor

Joy asserts that it is not an Independent contra ctor w ithin the n eaniry of section 3(d)
of the M ire Act. k relies on the definition of independent contra ctor set forth N 30 CFR.
" 452* and amues that it has not contracted to perfom services at Sirborn Creek M ire. J.
Br.at 9-11 The Scretary respords that section 3(d) of the M ire A ct does rot requ ire the
existerce of a cortract to establsh indeperndent contractor-operator status. S Br. at 22 n8.

We reject JoySarun ent that the abserce of a service cortract prechides a firdiry that
Joy B an inlependent contractor. 1n Bulk, the Commission stated:

Our focusis on the actual relationships between the parties,
and is not confined to the terms of their contracts. . . . [T]he deter-
mination of whether a party is properly designated to be within the
scope of section 3(d) of the Act is not based upon the existence of a
contract, nor the terms of such a contract.

13 FMSHRC at 1358 n.2. M oreover, it is settled Bw that anentity nay be held to be an
independent contractor based on its perform arce of work "IN correction w ith, or for the

4 Spction 452 states:

Asused Inthis part:

(c) Inlependent contractor n ears ary person, pa rtrership,
corporation, s bsidkry of a corporation, fim , assocktion or other
orjanization that cortracts to perfom services or corstruction at a
nire ....



purpose of carryiry out, the cortract of ale . ... 41An Jur2d, Inlependent Contra ctors

" 18. We corclude that the regu btionS referernce to "cortracts to perfom services' s not
restricted to written cortracts ard encon passes services perfom ed incident to a cortract of s k.
A ccordiny by, we affim the judgeS corclusion that Joy s an independent contra ctor.



B. Whether Joy i an Operator

The parties a ko disagree on the appropriate stardard for determ Ininy operator status
urder section 3(d) of the M ire A ct. Assertirg that it provided only Im mted services at
S rborn Creek M ire ard, therefore, was not an operator, Joy aryues that the Con n Ission ases
cited by the judge were wrory ly decded. J. Br. at 1:20. Relyinj on the decision of the
United States Court of Appeals for the Fourth Circuit in Old Dominion Power Co. v. Donova n,
772 F2d 92 (1985), in whiah the court held that a power company that installed, maintained
and read an electric meter monthly at a substation separated by a chain link fence from the rest of
the mine property was not an operator within the meaning of section 3(d), Joy urges the
Commission to adopt a narrow definition of operator. J. Br. at 15-22.

The Secretary responds that the Commission should adopt the broad definition of operator
set forth by the United States Court of Appeals for the D.C. Circuit in Otis Elevator Co. v.
Secretary of Labor, i.e., that section 3(d) § refererce to "ary" independent contra ctor perform iy
services at a m ire "m ears just that -- ary mrdependent contractor . .. " S Br.at 8-9, quotin
921F2d at 290 (footrote on itted) (en phasis inorgire I). Inthe alternative, the Secretary
contends that, in light of the frequency of McElhannon's visits to the mine, his travels under-
ground, and the importance of his work to the mining and transporting of coal at Sanborn Creek
Mine, Joy is an independent contractor-operator either under the Commission's line of cases
interpreting the term "operator” or under Old Dominion. S. Br. at 13-20.

As the Commission has noted, section 3(d) of the Mine Act expanded the definition of
"operator” contained in the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. * 801 et
seg. (1976) (amended 1977), to include "any independent contractor performing services or
construction at such mine." E.g., Bulk Transportation, 13 FMSHRC at 1357. Inthe Otis
Elevator Co. cases, 11 FMSHRC 1896 (October 1989) ("Otis| ") and 11 FMSHRC 1918
(October 1989) ("Otis 1l "), aff'd on other grounds, 921 F.2d 1285, the Commission set forth a
two-pronged test for determining whether an independent contractor may be considered an
operator under section 3(d). First, "the independent contractor's proximity to the extraction
process’ and whether its work is "sufficiently related” to that process are examined. Otis| at
1902. The Commission has found a contractor's activity to be sufficiently related to the extraction
process where its employees are exposed to mining hazards and have "a direct effect on the safety
of others...." Id. Second, the Commission examines "the extent of [the contractor's| presence
at themine." Otisl, 11 FMSHRC at 1902. The Commission has formulated this test as whether
the contractor's "contacts with the . . . mine were not so rare, infrequent, and attenuated as to
bring this case within the holding of Old Dominion . ..." Otisll, 11 FMSHRC at 1922-23. As
the Commission noted in Otis |, "there may be apoint . . . at which an independent contractor's
contact with amine is so infrequent or de minimis that it would be difficult to conclude that
services were being performed.” 11 FMSHRC at 1900-01, quoting National Indus. Sand Assn v.
Marshall, 601 F.2d 689, 701 (3d Cir. 1979).

We corclude that JoyS preserce at Sirborn Creek M ire was s fficient to satisfy the test
set forth in the Con n ssiores Otis cases ard their progeny. As to the first prory of the



ar lysis, the parties stipulated that the continuous miner is an "essential piece of mining
equipment.” Tr. 34; Stip. 5. McElhannon testified that the Joy shuttle cars used at the mine are
essential to the mining process. Tr. 41. We agree with the judge that, in trou b leshootiry
problken s with the Joy cortiruous n irer ard shuttle cars, providing technic I assista rce rek ted
to the unloadiry, assen bly ard operation of Joy equ ipn ent, ard secu riry reeded parts, Joy$
represertative eryaged Inactivities esserti | to the extraction process. Coal cou d rot be

n ired without the cortiruous n irer ard shuttle cars. The first prory s a ko satisfied beciu s,
in perform Iy his service work N the n a interaince shop ard urderyrou nd, M cElha nmon was
exposed to the hazards of the Sirborn Creek M iare ard his work directly affected the safety of
n irers. The withdrawal order was issued because Irspector Ran ey believed that M cElha nron3
operation of the cortiruous n irer was erdargeriny the safety of an en ployee work iy rearby.
We corclude that substarnti I evidence supports the judgess detern iration that Joy=s work IS
i fficiently rekted to the extraction process to satisfy the first prory of the Con n KSIONEs
operator test.

Asto the second prong of the test, Joy's contacts with the mine were more than de
minimis. McElhannon visited Sanborn Creek Mine regularly. He spent at least six days at the
mine during a2 2 month period, and his contacts could be expected to continue. Joy was present
at the mine at least as frequently as the contractors in Otis | (six hours per month) and Lang Bros.
(seven to ten days on a non-continuing basis). As the judge concluded, Joy's contacts were
sufficient to establish that services were being performed. 15 FMSHRC at 2151. Moreover, in
Lang Bros., the Commission explained that "[a]n independent contractor's presence at a mine may
appropriately be measured by the significance of its presence, as well as by the duration or
frequency of its presence." 14 FMSHRC at 420. We conclude that substantial evidence supports
the judge's determination that Joy's presence at Sanborn Creek Mine also satisfies the second
prong of the Commissionrs operator test.

We are rot persuaded by JoyS aryum ent that, based on Ol Don inion, we shou K
rerrow ly corstrue the term "operator” INOM Don inion, the court set forth atwo-part test for
determining whether a contractor is an operator under the Mine Act: whether the contractor is
"engaged in the extraction process’ and whether it has a " continuing presence at [a] mine." 772
F.2d at 96-97.

In Otis |, the Commission declined to construe Old Dominion narrowly, stating:

To adopt . . . [a] restrictive interpretation of Old Dominion
...would. .. frustrate Congress clear intent, when it expanded the
definition of "operator" in the Mine Act, to broaden and facilitate
direct regulation of independent contractors on mine property.

11 FMSHRC at 1901-02. The Commissiorrs interpretation of Old Dominion is consistent with
recent case law in the Fourth Circuit. In United Energy Services, Inc. v. MSHA, 35 F.3d 971 (4th
Cir. 1994), decided after the filing of the briefs in this case, the court did not narrowly construe
the term Aoperator.; The contractor in United Energy maintained a conveyor belt, a small portion



of which was located on mine property, that was used to transport coal waste to an adjacent
power plant. 1d. at 973. The court stated:

[ T]he activities of United Energy's employees are part of the coal
preparation process and thus are sufficiently a part of the mining
process to qualify United Energy as an independent contractor
covered by the Act. We therefore conclude that United Energy had
contacts with the mine site of sufficient frequency and of such a
nature as to meet those requirements for being an "independent
contractor" performing services at a coa mine. Cf. Otis Elevator
Co. v. Secretary of Labor, 921 F.2d 1285, 1290-91 (D.C. Cir.
1990) (interpreting statutory language to include any independent
contractor performing services at amine).

Id. at 976 (emphasis in original).
In Ight of our disposition, we do not reach the SecretaryS argun ent that the
Con n ssion shou K adopt the operator test set forth by the D.C. Circu it In its decision

affim iy Otis Dard L
Chkarly Joy wou K be a statutory operator urder that test.

C. Joy§ Other Cortertions

W e reject Joy§ cortertion that it shou kd rot be held to have viokted * 4828(a)
because it cou bl rot have provided the necesary traininy. As the Secretary points out, Joy
nay arrarge with Sirvorn Creek M ire to provide the traininy, as was done to abate the cited
vioktion. S Br.at 22-23. Nor does Joy=s lability for the vioktion in this case auton atia lly
subject it to lmbility for a ll hea kkh ard safety vioktions at the n ire, as Joy arues. J. Br. at
2122. The Secretary rotes that, "[1f a regu btion pertairs to a n atter over which Joy ard its
en ployees tru ly have ro cortrol, there s No reason to expect that Joy wou Kl be held
resporsible for a vioktion of that regu htion” S Br.at n10. Seako HIM HA Projran
Policy Marual 6 ("son e provisions of the A ct, stardards or regu ktions n ay rot be directly
applicable to independent contractors or their work"). Inary evert, Joy nay challeyge future
citations if it believes the owrer-operator shou bl have been the object of the Secretary$
enforcen ent action. "[T he Con n ission has recoynized that its review of the Secretary§ action
in citing an operator s appropriate to quard aga irst abuse of discretion” W-P Coal Co., 16
FM SHRC 407, 411 (July 1994) (citations on itted) >

> Inits Petition, Joy also assigned as error the judge's failure to address its contention that
McElhannon was not a"miner." Pet. at 9. We do not address this issue because Joy did not
argueit initsbrief. See Asarco Mining Co., 15 FMSHRC 1303, 1304 n.3 (July 1993).



1L
Corclusion

For the foregoiry reasors, we affim the judgeS decision.

Mary Lu Jordan, Chairman

Joyce A. Doyle, Commissioner

Arlene Holen, Commissioner



Con n ssioner M arc Linooln M arks, conau rrirg :

I corar in the resu k reached by ny colleagues inthis case; however, I reach that
con mon resl i by n ears of a differert are lytia I path.

Secifia lly, inn y view, the D.C. Cira it§ opinion In Otis Elevator Co. v. Secretary of
Labor, 921 F2d 1285 (D .C. Cir. 1990) ("Otis Elewator") represerts the n ost reasored approach
to interpretirny the term "operator' urder section 3(d) of the M ire Act, 30 USC. " 802(d).
The DC. Cira it in Otis Elewator stricly corstrued section 3(d) of the M ire A ct, which
provides that the term "operator' mclides "ary independent contractor perfom iy servicss . . .
at p]n e’ Section 3(d) of the M ire A ct (en phasis added). The court stated that "arny"
nert "ary independent contractor perfom iy services at a n e 921 F2d at 1290, quotiny
Section 3(d) of the M ire Act (en phasis inorgirel). The DC. Cirai it foord o warnnt in
the phin Bryuage of the A ct, or in the leg sktive history, for diliting the tem "ary.! K.
cf. Ok Don inlon Pover Co. v. Donovn, 772 F2d 92 (4th Cir. 1985); Bi k Trarsportation
Srvicss, Irt, 13 FM SHRC 1354 ( Spten ber 1991); Lary Brothers, bt 14 FM SHRC 413
( Septen ber 1991); Otis Elevator Co., 11 FM SHRC 1896 (October 1989); ard Otis Elew tor
Co., 11 FM SHRC 1918 (October 1989). Neither do L A loy with the DC. Cira it, 1 leave
open the question of whether there s ary poirt at which an irndependent contra ctor§ "corta ct
with a n ire s so infrequent or de n inm is that it wou K be diffic k to corclude that services
were beiry perfom ed.” 921F2d at 1290, n3.

Inny view, this case preserts the Con n ission w ith an opportu nity to a lyn its
inerpretation of this section of the M ire A ct with that set forth in Otis Elevator. 1In cortrast
tony colleagues, Itake this opportunity ard adopt Otis Elewator. A pplying Otis Elevator, 1
corclude that the record an ply supports the judge8 detem iretion that Joy, an irdependent
cortractor, was perfom iy services at a n ine. Specifia lly, the record rever k that Joy§
represertative: (1) was trou bleshootiry problen s with the Joy shuttle car ard cortiruous
n irer; (2) provided technia I assistance rekted to the unloadiry, assen bly, ard operation of
Joy equ ipn ent, (3) secured reeded parts; ard (4) operated a cortiruous n irer iNa way that
resu fted In the rstart citation. Sich activities clearly corstitu te the perfom ance of services at
a n ire by an independent contra ctor.

Firnlly, Tagree con plketely with the are lysis en ployed by ny colleagues in rejectiry
Joy=s i possibility deferse. See slip op. at 7.

Marc Linooln Marks

®  For the reasors set forth by ny colleagues, 1agree that Joy & an irdependent
cortractor. See slip op. at 4.



